STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 454
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the Departnent's determnation to
term nate her ANFC benefits due to the receipt of a | unp sum
i nsurance settl enent.

FI NDI NGS OF FACT

1. The petitioner lives with her child and the child's
father, J.L., who had a disabling accident on May 26, 1990.
They recei ve ANFC benefits based on his incapacity.

2. On August 5, 1990, the petitioner net with her ANFC
wor ker for a routine review of her eligibility. The worker,
who had two-and-a-half years of experience, rem nded the
petitioner, as was her duty and custom at reviews, to
i mredi ately report any changes in incone to the Departnent.
The petitioner signed a statenent indicating that she
understood that she nust report inmediately (within 10 days)
any change in circunmstances, including the receipt of a |unp
sum paynent, such as an insurance settlenment.

3. Shortly after Cctober 30, 1990, J.L. received an
i nsurance settlenent of $14,642.58. The receipt of that
anount was not reported by the petitioner in the ten day

peri od.
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4. On Novenber 8, 1990, the petitioner's worker
received notification fromthe Medicaid Division that a
settl ement paynent had been made to it on behalf of J.L. On
Novenber 9, 1990, the worker sent a letter to the petitioner
asking her to verify the amount of the settlenent J.L. had
recei ved by Novenber 20, 1990 or face closure of her case.

5. The petitioner did not provide the information
requested but spoke to her worker by tel ephone on Novenber
20, 1990. At that tine she told her worker that she had no
evi dence of the amount received because the bank had kept
t he check stub when it was cashed. She also told the worker
that she had spent all or nearly all of the noney. The
wor ker told the petitioner to get together her bank book,
statenents and recei pts and made an appoi ntnent to go over
t hem on Novenber 29, 1990.

6. The petitioner did not show up for the Novenber 29
nmeeting and did not call to explain her absence al though she
testified |ater that she had transportation problens. On
that day, the worker sent her a |letter requesting proof of
t he anobunt received fromsettlenent of the accident and
verification of where the noney had gone by Decenber 12,
1990, or her benefits would be term nated by Decenber 31,
1990. She al so reschedul ed the petitioner for an interview
on Decenber 6, 1990, and warned that failure to show up
woul d be consi dered non-cooperati on.

7. The petitioner cane to the Decenber 6 neeting but

still had no verification of the anount of the settl enent.
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She brought receipts showi ng that two vehicles had been
pur chased and over $5,000.00 was spent on furniture and
other items out of the settlenment noney. The worker tried
to figure the anmount of the settlenent from adding up the
expenditures but could not arrive at a figure. Follow ng
the neeting, the worker handed the petitioner a witten
request for verification of the settlenent anount and the
date it was received by Decenber 17, 1990, or her case would
be closed. The worker also rem nded the petitioner that
J.L."s nedical disability review |letter was overdue and

di scussed his failure to attend schedul ed nedi cal
appoi nt nent s.

8. After the due date came and went, with no
information offered, the Departnent notified the petitioner
that her case woul d cl ose due to non-cooperation. The
petitioner appeal ed and obtai ned an attorney who was able to
settle the matter by getting the requested verifications and
medi cal reports.

9. On March 28, 1991, after review ng the
verification of the $14,642.58 paynment and the nedi cal
reports, the Departnment notified the petitioner that her
ANFC of $564. 00 per nonth woul d be closed effective Apri
15, 1990, and that the famly would not be eligible again
before March of 1992, due to the receipt of the |lunp sum
The next day she was also notified that based on the |unp
sum she had been overpaid since Novenber of 1990, in the

amount of $3,383.00 which she was informed could be repaid
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i mredi ately or recouped gradually from her benefits. At the
sanme tinme, the petitioner was notified by a separate letter
that the Departnent had determ ned based on recent nedical
evidence that J.L. was no |onger incapacitated and,
therefore, the children were no | onger deprived of parental
support and the famly was thus ineligible for ANFC.

10. The petitioner did not contest the term nation due
to the finding of no incapacity but appeal ed the sixteen
nmont h di squalification due to the receipt of the |unp sum
paynent. The petitioner alleges that she spoke with her
wor ker at some point (she variously testified to July,

Sept enber, and m d-Cctober) regarding the potential receipt
of the insurance settlenent and was allegedly told by her
wor ker that the receipt would not affect her benefits if al
t he noney were spent on things which wouldn't becone a
resource. She also testified that she understood the need
to report changes but felt that the Departnent already knew
fromthe Medicaid division that she had received a
settlement. She also said she m stakenly believed she had
30 days to make such a report. She testified that she did
not learn until the March 28 notice of the disqualifying
effect of the |unp sum al t hough she also testified that she
had spoken with a legal aid attorney as early as Decenber of
1990 about the problem and had al so been told during a
January 1990 phone call to the Departnent by a substitute
wor ker about the real effect of a lunp sum paynent. The

petitioner also testified that as |late as March, 1991, she
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bel i eved, based on her conversation with "soneone" at the
Departnment, that in spite of everything she would still be
eligible for ANFC because she is pregnant. The petitioner
adm tted, however, that she has a poor nenory and that she
had not been good about keeping her worker informed as to
her various problens with providing information.

11. The worker testified that she does not recall ever
havi ng a conversation or conmmunication of any kind with the
petitioner regarding the treatnment of the insurance
settl ement paynent prior to Novenber 9, 1990. 1In fact, she
testified that prior to that date, she had only spoken with
the petitioner after her initial eligibility at the August 6
review at which the settlenment was never nentioned.

However, her testinony was that if she had been asked about
the settlenent, she would not have given the advice
testified to by the petitioner because that sumrer she had
handl ed anot her |unp sum case and under the tutel age of her
supervi sor, had already thoroughly studied and famliarized
herself with the lunp sumregul ati ons before she net with
the petitioner in August.

12. The evi dence given by the petitioner and the
worker are in direct conflict on the issue of what
i nformation the worker gave to the petitioner. Because the
petitioner had such a poor and contradictory nenory with
regard to these (and many other) facts in contrast with the
wor ker's nmenory, which was consistent, |ogical and supported

by notes and docunents, the worker's version of events found
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i n paragraph 11 appears to be nore accurate and i s adopted
herein as fact. Although the petitioner nay have been
confused about reporting on using J.L."'s insurance
settlenment, that confusion cannot be attributed to any
action or inaction on the part of the worker who appears to
have been fair, accurate, and conscientious in dealing with
the petitioner.
ORDER
The Departnent's decision is affirned.
REASONS
When an individual receives a | unp-sum paynent, her
househol d becones ineligible for ANFC for the nunber of

nont hs obt ai ned by dividing the household' s nonthly

"standard of need" (which is found at WA M > 2245.2) into

the total amount of the lunp sum WA M > 2250.1 The
petitioner does not argue that the insurance settlenent she
received is not a |unp-sum paynent. See WA M > 2250.1

Nei t her does she assert that the cal culation of her period
of disqualification is inaccurate or should be reduced.
Rat her, she argues that the Departnment should be estopped
from applying the lunp-sumrul e against her or in the
alternative the | unp-sum should be found to be unavail abl e
to her for reasons beyond her control.

The Board has held in Fair Hearings No. 9273 and 10, 010
t hat estoppel agai nst the Departnent (a government agency)

is an unusual renmedy which will only apply when the
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petitioner has shown that she neets all of the elenents for
estoppel set out by the Vernont Suprenme Court in Fisher v.
Pool e, 142 Vt. 162 (1982), and shows that a great injustice
will result which outweighs the Departnent's need to carry

out it policies. See Burlington Fire Fighters Association,

et al v. Gty of Burlington, 149 Vt. 293 (1988).

The el ements of estoppel nust be established by the
person invoking the doctrine and require:

First, the party to be estopped nmust know the facts;
second, the party being estopped nmust intend that his
conduct shall be acted upon or the acts must be such
that the party asserting the estoppel has a right to
believe it is so intended; third, the latter nust be
ignorant of the true facts; and finally, the party
asserting the estoppel nust rely on the conduct of the
party to be estopped to his detrinment. Fisher, supra
at 168.

The petitioner asserts that the Department knew or
shoul d have known that she was getting a | unp-sum insurance
settl ement paynent; that the Departnent gave her incorrect
information which it had every reason to believe she would
act upon; that the petitioner was ignorant of the true
effect of the lunp-sumon her eligibility; and that the
petitioner, relying on the incorrect information, spent al
the noney to her detrinment.

The facts in this matter, however, do not support the
petitioner's argunment. There is no reason that the
Depart ment knew or shoul d have known anythi ng about the
i nsurance settlenent as the credi bl e evidence indicates that
the petitioner never nade any attenpt to informthe

Depart ment what soever about the lunp sum In fact, it would
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not be unfair to conclude based on the evidence that the
petitioner's actions either intentionally or
unintentionally, concealed the relevant facts fromthe
Depart ment .

Neither can it be concluded that the Departnent gave
the petitioner erroneous information about the effect
recei pt of the lunp sum woul d have on her benefits. The
nore credible evidence shows that the Departnent, in fact,
told the petitioner to report the receipt of the lunp sum
i medi ately and said nothing to her about how it m ght be
treated when it was reported. The facts in this case do not
support the inposition of estoppel against the Departnent.

The petitioner argues in the alternative that the |unp
sum i ncone she received has "beconme unavail able to her
famly for circunstances beyond her control™ and that,
pursuant to WA M > 2250.1, her period of ineligibility
shoul d be renoved. She argues that her | ack of know edge of
the true effect of the lunp sumrule prevented her from
preserving her assets to use towards |iving expenses and
that as she has spent the entire original lunp sum none of
it is any longer available to neet her famly's nonthly
needs.

The petitioner's argunent is again unsupported by the
evidence. First, the petitioner has presented no evidence
t hat she cannot reasonably recover all or part of the lunp
sum she spent. Although she put on virtually no evidence of

what her expenditures were, the Departnent's w tness
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i ndi cated, w thout contradiction, that a goodly portion of
the settlenent was spent on two cars. There was no evidence
presented as to why those cars or anything el se that m ght
have been purchased could not or should not be reconverted
to cash. Second, for the sane reason as di scussed under the
est oppel argunment above, it cannot be found that the
petitioner had no control over the situation, i.e., had no
opportunity to learn information which would assist her in
maki ng an i nformed choice on how to use her noney. In fact,
had the petitioner reported the recei pt of the noney

i mredi ately, as the evidence indicated she shoul d have
clearly understood she was obligated to do, (See WA M >

2220), she woul d have had the opportunity to |earn exactly
how t he Departnent would treat the inconme and what
excl usi ons and exceptions mght be available to her. The
petitioner's problenms were well within her control and arose
rather from her avoi dance of contact with the Departnent
than any mal - or m sfeasance on the Departnent's part.

It is possible that the petitioner actually nade
i ndi vi dual expenditures which neet the above standard for
exclusion. |If she did, she should present that information
to the Departnment to see if she is eligible for a
recal cul ation of the disqualification period. It cannot,
however, be found based on the above evi dence that the
di squalification period, in general, should not be inposed.

FOOTNOTES

1Although the famly is, therefore, no | onger presently
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eligible for ANFC, the matter is not noot because of the
over paynment finding and the future disqualification period
whi ch woul d prevent the fam |y from applying for ANFC unti
March of 1992, if its circunstances shoul d change.
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